SMmCS Snowy Mountains

Christian School

Child Safe
Policy and Procedures

Prepared by Principal and Bursar
Number of pages 25

Date prepared April 2020

Date for review April 2022

Monitored and Reviewed by  Principal

Status Approved and updated

Version History

Date Status
1.0 September 2015 Approved
1.1 June 2019 Updated in line with NSW Ombudsman Checklist,

Legislation and Code of Conduct.

2.0 31 March 2020 Updated in line with Children’s Guardian Act 2019




Table of Contents

POIICY ettt sttt st s AR RS REeRS eSS e ARt sa st 3
PUIDOSE @NA SCOPE.....eieieieieie ettt sttt s s ettt 3
Children’s Participation and GUIdING PrINCIPIES ..ottt ceseese e sseeesese s 3
RECTUITMENT ...ttt e ettt 3
PrOVENTION.... ottt ettt s st et bttt 4
Complaints Management and REPOIMING .......cvrririiiriiriirieieieie sttt sss st sssss s s s s s ssssasssssnees 4
Reporting Requirements under the relevant government agencies ..........cceveeneneeeeneeneieceneeneeseceneenennns 5
Training, support and SUPErVISION Of EMPIOYEES........c.ove ettt seeees 5
Other Legislation, industry standards or internal POlICIES........c..oveirirrinririirrinsrsieesse s sssesessssses 6
COMMUNICATION. ettt et bbb st s sttt 6

PrOCEAUIES.... oottt e e et ettt 7
DETINITIONS. ...ttt ettt s e s et 7
REPOIADIE CONAUCT ...ttt sttt ss st s s seas 9
Appendix 1: Defining Reportable CONAUCT ...ttt sss s 19
Appendix 2: Decision Tree Mandatory reporting for students at risk of significant harm.................... 21
Child Safe Policy and Procedure Acknowledgement ... es s 25

Acknowledgement:

This Policy has been formatted and created in line with the Office of the Children’s Guardian Act 2019;



Policy

Purpose and Scope

This policy guides employees (paid and volunteer) on how to behave when interacting and engaging
with children in our organisation. The policy focuses on how we can build and maintain a child safe
environment which is inclusive, transparent and promotes children’s participation.

The safety, welfare and wellbeing of children, including protecting children from child abuse, is the
paramount consideration in decision -making at Snowy Mountains Christian School (The School). The
School seeks to create a safe and caring environment where Christian values inspire and affirm the
highest standards of ethical conduct in relation to the care, support, and welfare of the students
entrusted to it.

Schools are a place where children have the right to feel safe, supported and protected. The School
has a duty of care towards the students and employees and SMCS takes this responsibility very
seriously. This includes the need to take adequate measures to prevent the likelihood that children are
exposed to the risks of abuse; be they emotional, physical, or sexual abuse, domestic violence, or
abuse caused by neglect.

Children’s Participation and Guiding Principles

SMCS supports the active participation of children in programs and activities. There are a range of
ways children can provide feedback and raise concerns. Student's views are listened to and respected
and are included in decision making particularly when matters will directly affect them.

In all actions taken and decisions made that significantly affect a child, account is be taken of the
culture, disability, language, religion, gender identity and sexuality of the child, and if relevant, the
person with parental responsibility for the child.

SMCS actively seeks the partnership with parents, caregivers and volunteers to develop strong positive
relationships to support their children through their education. This occurs through formal parent-
student-teacher conferences, formal and informal communication, and the many events held
throughout the Entity.

Recruitment

The Entity will maintain rigorous and consistent recruitment, screening and selection process.
The Entity is required to:

e Register online with the Office of the Children’s Guardian

e Verify all employees have a valid NSW Working With Children Check (WWCC), including new
paid employees before they are hired, and existing workers and volunteers (new and current)

e Keep records of employees who require a WWCC, employee’s date of birth, WWCC number,
verification details and employment status (paid or volunteer)

e Ensure no employee with a ‘barred’, ‘interim barred’, or ‘not found” WWCC status is involved
in child-related work



Prevention

A lot of reportable conduct is situational and can be prevented, especially in organisations that have
established Child Safe systems, policies and practices. This is the reason the goal of ‘prevention’ is a
critical element of the Reportable Conduct Scheme, which sits within the extensive child safe
organisations information, training and resources program operated by the NSW Office of the
Children’s Guardian.

The Entity has the following preventative strategies in place:

A Staff Handbook, incorporating the Employee Code of Conduct, to set out clear guidelines
for appropriate and inappropriate behavior

Clearly defined roles for employees within the Entity

Pre-employment screening procedures in addition to the WWCC clearance such as checking
references and background checks

Information provided to families and the community about child protection strategies
adopted by the Entity. This can be seen in the Policies and Procedures of the Entity, the Parent
Handbook and on the SMCS website.

Annual training (one week before Term 1 and one week before Term 3) and induction
procedures for employees in best practices to ensure a safe and secure environment for
student wellbeing

Regular Executive Staff meetings to review any matters arising and to identify contributing
factors to minimise the chance of reoccurrence with ‘Child Safe’ as a standing item

Regular Staff meetings with ‘Child Safe’ as a standing agenda item are held and employees
are encouraged to ask questions and contribute to the continuous improvement of child safe
policies, procedures and practices in the workplace

Parent-Student-Teacher conferences and school information events

Formal and informal communication such as newsletters and class communication
Precautions, restrictions and code of conduct when online learning platforms (Class Dojo,
Office 365 and other social media applications) are utilised

Parents and students have access to the Child Safe Policy and other relevant school policies,
as well as the parent handbook

Parents have access to and can receive the Office of the Children’s Guardian’s resources

Complaints Management and Reporting

At Snowy Mountains Christian School, the Principal is the Child Safe Contact Person.

A child or young person, or any employee can make a complaint or raise a concern by:

Face to face meeting (with the Child Safe Contact Person)
Phone call (with the Child Safe Contact Person)

Email (Child Safe Contact Person email)

Letter (to the Entity)

The Child Safe Contact Person will follow these steps when managing complaints:

1. Listen to the person making the complaint and document the complaint

2. Notify the Office of the Children’s Guardian and follow steps for making a report

3. If the complaint involved inappropriate behaviour and a breach of the Code of Conduct, the head
of the entity will make a decision and take action in accordance with the internal discipline
procedure.



Reporting Requirements under the relevant government agencies

Department Reporting Requirements

Service NSW An application or renewal can be made through Service NSW.

NSW Police or Child If threat is immediate, notify relevant agency.

Protection Hotline

NSW Office of the e Administer a scheme to report and notify a reportable allegation or
Children’s Guardian conviction considered to be a reportable conviction to the head of

the relevant entity and the Children’s Guardian

e Provide oversight and guidance on an investigation undertaken by
the head of the entity

e Conduct investigations and inquiries into reports and the response
to, handling of, reports by relevant entities

e Ensure appropriate actions is taken by a relevant entity

e Monitor a relevant entity's system for preventing, detecting and
dealing with reportable conduct and reportable convictions

e Provide advice and education to relevant entities to assist relevant
entities in detecting and dealing with reportable conduct and
reportable convictions.

Training, support and supervision of employees

The entity promotes respect, fairness and consideration for all workers. It is expected that all
employees to be caring and compassionate people who take an interest in the wellbeing of students,
and who set appropriate boundaries for employee-student relations.

Employees must:

e Be aware that their interactions with students are based on a trusting relationship, arising
from the nature of their role in the Entity, and that those relationships are open to scrutiny.

e Treat students with respect and behave in ways that promotes student safety, welfare and
well-being at all times.

e Conduct themselves in a professional manner towards students, consistent with their
appointed role, the code of conduct and internal policies and procedures at all times.

Employees must not:

Engage in inappropriate physical contact/force with a student including physical/corporal punishment
of a child in the course of their role at the Entity;

Act in ways which may cause a student to reasonably fear that force will be used against them, even if
this is not their intention;

Behave in a manner which may cause psychological harm to a student;

Correct or discipline a student in excess of what is reasonable or appropriate for the situation; and/or
Use any form of capital punishment.

All employees have a more senior employee assigned to support and supervise their work.

All new employees will receive a copy of all Child Safe policies and procedures and the Principal or
delegated authority will set up a meeting to discuss the policies and allow the new employee to ask
questions and clarify their understanding



Duty of Care

All employees have a duty to take reasonable care for the safety and welfare of students.

That duty is to ensure students are properly safeguarded from harm, and to consider and take all
reasonable action to protect students from known hazards or risk of harm that can be reasonably
predicted. The standard of care that is required of an employee must take into consideration various
factors, such as a student’s maturity and ability.

The risk associated with any activity needs to be assessed and managed by employees before the
activity is undertaken. A single serious failure to exercise appropriate duty of care, or persistent
repeated failures, may constitute neglect or negligence according to the law if actual harm is caused,
or if there is the potential to cause significant harm to a student.

All employees also have a duty to not neglect the welfare of students. Neglect includes either an
action or inaction by a person who has care responsibilities towards a student which may include:

a) Supervisory neglect (failure to adequately supervise a student),

b) Carer neglect (grossly inadequate care of a student),

c) Failure to protect from abuse (unreasonable failure to respond to information that may result
in harm to a Student), and/or

d) Reckless acts or failure to act (including a gross breach of professional standards that may
result in harm to a student).

In relation to this duty of care, all employees must participate in training opportunities as proposed to
them by the Entity in order to maintain and update their understanding of child protection law and
practice and the Entity’s policies and procedures in relation to the care of students.

Other Legislation, industry standards or internal policies

e The Child Protection (Working with Children) Act 2019

e The Child Protection (Working with Children) Act 2012

e The Children and Young Persons (Care and Protection) Act 2012 (“Care and Protection Act")
e The Community Services (Complaints, Reviews and Monitoring) Act 1993
e The Ombudsman Act 1974 (NSW) (“Ombudsman Act");

e The Crimes Act 1990 (“Crimes Act")

e SMCS Staff Handbook

e SMCS Vision, Value and Aims

e  SMCS Student Nurture and Discipline Policy and Procedure

e  SMCS Anti-Bullying Policy and Procedure

e SMCS Employee Code of Conduct

Communication

The entity will communicate and educates key messages within the Child Safe Policy in the following
ways.

e Information sessions for staff, volunteers and students will be held

e The Child Safe Policy and Procedure will be discussed during the Annual training (one week
before Term 1 and one week before Term 3) and induction procedures for employees in best
practices to ensure a safe and secure environment for student wellbeing

e The Child Safe Policy and Procedure will be discussed during induction sessions for all
volunteers and students

e Students and parents will have access to the Policy, Parent Handbook and Dealing with
Complaints process.



Procedures

Definitions
Child a) In relation to employment as a model — a person under the age of 16
years, or
b) Otherwise — a person under the age of 15 years
c) A person who is less than 18 years of age, or
d) A person who is 18 or more years of age in relation to who adoption is
sought or has been made
Student Child
Employee A range of individuals who work with children including:

e Anindividual employed by or in a relevant entity (organisation under the
Act)
e Anindividual engaged by the relevant entity — whether directly or
indirectly — to provide services to children
e As avolunteer, whether or not the individual requires a Working With
Children Check clearance to do so (this includes parent volunteers
engaged with relevant entities)
e As a contractor, if the contract requires a Working With Children Check
clearance for the purpose of the engagement;
e Other listed in the Children’s Guardian Act 2019 in section 16

Head of a relevant
entity

The head of an entity is usually its most senior officer and the person who is
primarily responsible for executive decision making in the organisation. This
person may be the chief executive officer, a principal officer or someone in a
similar position or fulfilling a similar role.

At Snowy Mountains Christian School, the Principal is the head of the entity

Non-government
school

A non-government school within the meaning of the Education Act 1990,
being Snowy Mountains Christian School

Parents

Of a child, means a person having parental responsibility for the child

Relevant entity or
entity

One that is listed in Schedule 1 of the Act, a public authority or religious
body, being Snowy Mountains Christian School

Reportable
allegation

An allegation that an employee has engaged in conduct that may be
reportable, whether or not the conduct is alleged to have occurred within the
employee’s employment with the relevant entity

Reportable Conduct
Scheme

An alleged-based scheme. The threshold for making a notification to the
Office of the Children’s Guardian is that a reportable allegation has been
made.

Reportable
conduct

The following conduct, whether or not a criminal proceeding in relation to
the conduct has been commenced or concluded -

e asexual offence

e sexual misconduct

e ill-treatment of a child,

e neglect of a child,

e an assault against a child

e behaviour that causes significant emotional or psychological harm to a
child

e any offence under section 43B or 316A of the Crimes Act 1900, whether or
not, with the consent of a child




Reportable conduct
does not extend to:

a. conduct that is reasonable for the purposes of the discipline,
management or care of a child, having regard to the age, maturity, health
or other characteristics of the child and to any relevant codes of conduct
or professional standards

b. the use of physical force that, in all the circumstances, is trivial or
negligible, but only if the matter is to be investigated and the result of the
investigation recorded under workplace procedures

c. conduct of a class or kind exempted from being reportable conduct by
the Children’s Guardian under section 30 of The Children’s Guardian Act
2019 or was previously exempted by the Ombudsman and is subject to
the transitional arrangements.

Finding of reportable
conduct

A finding, by a relevant entity of the Children’s Guardian, as a result of an
investigation conducted under this Part, that a reportable allegation is
sustained.

Reportable A conviction, including a finding of guilt without the court proceeding to a

conviction conviction, in NSW or elsewhere, of an offence involving reportable conduct.

SMCS Snowy Mountains Christian School Ltd (Trading as Snowy Mountains
Christian School)

Child Safety The Principal of Snowy Mountains Christian School, or delegated authority

Contact Person

Procedural fairness

A decision-maker should:

e consider all relevant factors that the decision-maker has real or
constructive knowledge of,

e give appropriate weight to factors that have probative value,

e not assign weight to irrelevant factors or give disappropriate weight
to factors of little or no substance,

e form and document a logical rationale for proposed findings, which
logically flow from the evidence and which indicates that it is
reasonably open — on the balance of probabilities — to make the
proposed decision.

Child-Related Work

Child-related work, whether in paid or voluntary capacity, involves direct contact by the worker with a
child or young person and that contact is a usual part of and more than incidental to the work.

These requirements are to ensure that the safety of the children is not put at risk.

Child related work includes, but is not limited to work in the following sectors:

e child development e entertainment for children
e child protection services e justice services
¢ children’s health services o religious services
e clubs or other bodies providing services for * residential services
children e transport services for children
o disability services e youth workers
e early education and childcare e school cleaners

e education



Working With Children Check

Application/Renewal

An application or renewal can be made through Service NSW. The process for applying for and
renewing a Working With Children Check (WWCC) clearance with the Office of The Children’s
Guardian (OCG) involves a national police check and a review of findings of misconduct. If the OCG
grants or renews a WWCC clearance the holder will be issued with a number which is to be provided
to the entity to verify the status of a staff member's WWCC clearance.

Refusal/Cancellation

The OCG can refuse to grant a WWCC or cancel a WWCC clearance. The person is then restricted from
engaging in child-related work and not able to apply for another clearance for five years. Employers
are notified by the OCG and instructed to remove such persons from child-related work.

Interim Bar

The OCG may issue an interim bar, for up to 12 months, to high risk individuals to prevent them from
engaging in child-related work while a risk assessment is conducted. If an interim bar remains in place
for six months or longer, it may be appealed to the Administrative Decisions Tribunal. Not everyone
who is subject to a risk assessment will receive an interim bar; only those representing a serious and
immediate risk to children.

Disqualified Person

A disqualified person is a person who has been convicted, or against whom proceedings have been

commenced for a disqualifying offence outlined in Schedule 2 of Working With Children Act 2019, if
the offence was committed as an adult. A disqualified person cannot be granted a WWCC clearance
and is therefore restricted from engaging in child related work.

Ongoing Monitoring

The OCG will continue to monitor criminal records and professional conduct findings of all WWCC
clearance holders through a risk assessment process.

Reportable Conduct

The Children’s Guardian Act 2019 defines reportable conduct as:

e asexual offence

e sexual misconduct

e ill-treatment of a child

e neglect of a child

e an assault against a child

e an offence under s 43B (Failure to protect) or s 316A (Failure to Report) of the Crimes Act
1900; and

e behaviour that causes significant emotional or psychological harm to a child.

For definitions of Reportable Conduct, refer to Appendix 1: Defining Reportable Conduct.
Reports, complaints and notifications

A work culture that encourages and supports the appropriate reporting of child safe concerns is a
critical component of a child safe organisation.



The Children’s Guardian Act 2019 requires all employees who are captured by the Scheme to ‘give a
report’ about any ‘reportable allegation’ they become aware of, and this report must be made as soon
as practicable, to the head of the entity.

An ‘employee’ includes individuals who work with children such as:

e Anindividual employed by or in a relevant entity
e Anindividual engaged by the relevant entity, whether directly or indirectly, to provide services
to children. Such as a volunteer or a contractor

'Giving a report’ means informing the head of the entity about a reportable allegation or conviction
against another employee of the organisation (or yourself).

Employees are required to report anything that may be a reportable conduct such as:

e Allegation

e Disclosure complaint
e Concern

e Incident or

e Observation

If the conduct to report is against the head of the entity, then the report must be made directly to the
Children’s Guardian to reportableconduct@kidsguardian.nsw.gov.au

Protections apply for people who make reports to the Office of the Children’s Guardian. In particular,
Division 13 section 63 and section 64 of the Children’s Guardian Act 2079 contains protections against
retribution in relation to reportable conduct allegations.

If a person who gives a report is dissatisfied with the head of the relevant entity to the report, the
person may make a complaint to the Children’s Guardian.

If another person or entity is dissatisfied with the head of the relevant entity to the report, they may
make a complaint to the Children’s Guardian.
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Initial Actions
(employees)

Employee becomes aware
of threat or concern to
student

Subsequent Actions
(head of entity)

l

Determine
requirements to notify
statutory authorities

As soon as practicable
reports to head of entity
or delegated
authority.

!

Advise OCD within 7
business days of
becoming aware of
reportable allegation

If threat is immediate,
report to Police or Child
Protection Hotline
132111

Assess and manage
any risks

Final Actions
(head of entity)

Provide an interim or entity
report within 30 days to
OCG

May inform the employee of
the subject of the report and
provide opportunity for
response

Consider evidence and make
a finding for all allegations

Prepare, plan and
conduct investigation
to the principals of
procedural fairness

Carry out actions
required to reduce /
mitigate risk to
student, employee
and stakeholders

Make final risk assessment
and determination

Provide an entity report to

the OCG about the finding

and action taken within 30

business days of receiving
report

Non-adverse findings: inform
employee in writing and any
action to take place in
accordance with entity
policies.

Adverse finding: Inform
employee, may provide
detail, provide opportunity
for further submission

11




Children’s Guardian to be given notification of reports

Head of the relevant entity:

If the head of the entity receives a report in relation to an employee of the relevant entity or becomes
aware of a reportable allegation in relation to an employee of the relevant entity, or a conviction that
is considered to be a reportable conviction, the head of the entity must give the Children’s Guardian a
notification. The notification should state:

e That a report has been received in relation to an employee of the relevant entity, and

e The type of reportable conduct the subject of the report, and

e the name of the employee, and

e the name and contact details or the relevant entity and the head of the relevant entity, and

e for reportable allegation, whether Commissioner of Police has been notified of the allegation,
and

e if areport has been made under section 24 of the Child and Young Persons (Care And
Protection Act 1998 — that the report has been made, and

e the nature of the relevant entity's initial risk assessment and management action, and

e any other information prescribed by the regulations

The notice must also include the following, if known, to the head of the entity

e details of the reportable allegation or conviction considered to be a reportable conviction,

e the date of birth and working with children number, if any, of the employee the subject of the
report

e for areportable allegation of which the Commissioner of police has been notified — the police
report reference number

e if areport has been made under section 24 of the Child and Young Persons (Care And
Protection Act 1998 — the report reference

e the names of other relevant entities that employ or engage the employee, whether or not
directly, to provide a service to children, including as a volunteer or contractor

The head of the entity must give the Children’s Guardian the notice within 7 business days after the
head of the entity is made aware of the report, unless the head of the relevant entity has a reasonable
excuse.

The head of the entity may give the employee the subject of the report written notice that a report
about a reportable allegation or conviction considered to be a reportable conviction has been made.

The head of the entity may delegate any functions of the head of the entity to an employee of the
entity.

Investigation or determination by relevant entity

As soon as practicable after receiving a report, the head of the entity must:

e investigate, or arrange for an investigation to investigate, the reportable allegation, or
determine whether the conviction considered to be a reportable conviction is a reportable
conviction.

e During an investigation or determination, an employee - the subject of a reportable allegation
or a conviction considered to be a reportable conviction - may give the head of the entity a
written submission concerning the allegation or conviction for the purpose of determining
what, if any, disciplinary or other action should be taken in relation to the employee.

e The investigation or determination muse be completed within a reasonable time.

12



Risk management

Risk management means identifying the potential for an incident or accident to occur and taking
steps to reduce the likelihood or severity of its occurrence. The head of the entity will take appropriate
action to mitigate risks including through early management and action.

The Children’s Guardian Act 2079 requires the head of the entity to have systems in place to prevent
reportable conduct, that is, systems that manage the risk of reportable conduct from occurring.

e The head of the entity is responsible for ensuring that any risk an employee may pose to a
child(ren) is assessed and managed while responding to reportable allegations. This should be
a dynamic process:

e Aninitial assessment on receipt of a reportable allegation should be based on all relevant
information known at that time;

e The risk assessment should be revisited and — where appropriate — adjusted during the
investigation, as new information becomes known;

e Afinal risk assessment should be undertaken at the end of the investigation.

At each stage, the assessment should inform any decision about risk management — that is, action that
will be taken to address identified risks. It is important to record why the decision was made to take,
or not take, any action following an initial, subsequent and final risk assessment.

All employees will ensure that they use Child Safe risk management practices in all their activities in
accordance with the Entity’s policies.

In this regard, all employees must ensure that they comply with all legislative and policy obligations to
maintain and update their child safe screening.

Report by relevant entity about investigation or determination

After an investigation or determination is completed, the head of the entity must prepare an entity
report for the Children’s Guardian, unless an exemption applies, the head of the entity has a
reasonable excuse or the Children’s Guardian consents to an extension of time for the head of the
relevant entity to prepare the report.

The entity report must be provided to the Children’s Guardian within 30 days after the head of the
entity receives the report of the reportable allegation or conviction considered to be a reportable
conviction, unless the head of the entity gives the Children’s Guardian an interim report within 30 days
after receiving the report of the reportable allegation or conviction considered to be a reportable
conviction, and a reason for not providing the report within 30 days, and an estimated time frame for
the completion of the entity report.

The entity report must include information as detailed in Division 5 part 37.

The interim report must include information as detailed in Division 5 part 38.

Mandatory matters for consideration for reportable allegations

Assessing conduct

The head of the entity or the Children’s Guardian must make a finding of reportable conduct if it is
satisfied that the case against the employee, the subject of the reportable allegation, has been proved
against the employee on the balance of probabilities.

13



Without limiting the matters, the head of the entity or the Children’s Guardian may take into account
in deciding whether it is satisfied the case has been proved on the balance of probabilities, the head
of the entity or the Children’s Guardian may take into account the nature of the reportable allegation
and any defense and the gravity of the matters alleged.

The head of the entity or the Children’s Guardian must consider whether the reportable allegation
relates to the conduct that is in breach of established standards applying to the employee of the
relevant entity, having regard to professional standards, codes of conduct, including profession or
ethical codes, and accepted community standards.

Conduct that is not reportable

a) conduct that is reasonable for the purposes of the discipline, management or care of a child,
having regard to the age, maturity, health or other characteristics of the child and to any
relevant codes of conduct or professional standards

b) the use of physical force that, in all the circumstances, is trivial or negligible, but only if the
matter is to be investigated and the result of the investigation recorded under workplace
procedures

¢) conduct of a class or kind exempted from being reportable conduct by the Children’s
Guardian under section 30 of the Children’s Guardian Act 2019 or was previously exempted by
the Ombudsman and is subject to the transitional arrangements.

When considering a finding of reportable conduct, the head of the entity or Children’s Guardian needs
to assess the evidence against the thresholds outlined in the Act in connection with each category of
reportable conduct.

Procedural Fairness

The Act requires heads of relevant entities to have systems in place to ensure that the handling of and
response to reportable allegations has regard to the principles of procedural fairness. What
procedural fairness entails may differ according to the particular circumstances of the case and the
overarching paramountcy of the safety, welfare and well-being of children. Generally, when making a
finding after a reportable conduct investigation, a decision-maker should:

e consider all relevant factors that the decision-maker has real or constructive knowledge of,

e give appropriate weight to factors that have probative value,

e not assign weight to irrelevant factors or give disproportionate weight to factors of little or no
substance,

e form and document a logical rationale for proposed findings, which logically flow from the
evidence and which indicates that it is reasonably open — on the balance of probabilities — to
make the proposed decision.

If the decision-maker requires more information to make a finding, they might refer the matter back
to the investigator for further inquiries. The employee should be informed if this step is taken, and the
likely timeframe for completing the further inquiries. If the decision-maker has reasons not to
undertake these steps, it is important to fully document these reasons and provide them to the
Guardian, along with any supporting documentation.

Children’s Guardian

After receiving a notification, the Children’s Guardian may require the relevant entity to provide
further information in relation to the reportable allegation or conviction considered to be a reportable
conviction or the relevant entity’s response to the notification.

14



The Children’s Guardian may, on the Children’s Guardian’s own initiative or because of a complaint,
monitor the progress of an investigation or determination by the head of the entity into a report in
the Children’s Guardian considers the monitoring is in the public interest.

The Children’s Guardian may make preliminary inquries to decide whether to carry out an
investigation or determination. The preliminary inquiries may be made whether or not the Children’s
Guardian has received a complaint or notification about a matter to which the complaint or
notification relates.

The Children’s Guardian may, by written notice given to the entity that made the complaint or
notification, require the entity to give the Children’s Guardian further information about the matter of
the subject of the complaint or notification within the time stated in the notice.

Further information

After receiving an entity report, the Children’s Guardian may require the head of the entity to provide
additional information the Children’s Guardian considers necessary to enable the Children’s Guardian
to determine whether the reportable allegation was properly investigated or the conviction was
considered to be a reportable conviction was properly determined and whether appropriate action
was, or can be, taken as a result of the investigation or determination.

Outcome of investigation - Children’s Guardian

After receiving an investigation or determination the Children’s Guardian must prepare a Children’s
Guardian report. This must include:

e Inrelation to a reportable allegation
o Information about the facts and circumstances of the reportable allegation, and
o The findings the Children’s Guardian has made about the reportable allegation after
completing the investigation, including whether the Children’s Guardian has made a
finding of reportable conduct, and
o Analysis of the evidence and rationale for the findings
e Inrelation to a conviction considered to be a reportable conviction
o Information about the conviction considered to be a reportable conviction, and
o The determination the Children’s Guardian has made about the conviction, including
whether the Children’s Guardian has determined the conviction is a reportable
conviction
e A copy of any written submissions made by the employee under section 34(2)
e Recommendations for action to be taken in relation to the reportable allegation or conviction
considered to be a reportable conviction.

Recommendation

If the Children’s Guardian proposes to recommend in the Children’s Guardian report that the relevant
entity take particular action, the Children’s Guardian must consult with the relevant entity about the
recommendation before finalising the report.

Notice to particular persons of reportable conduct or reportable conviction

The Children’s Guardian must advise the following persons of the finding or determination, the
recommendation and the reasons:

15



e The Minister
e The head of the relevant entity
e The employee, the subject of the finding or determination

Recommendations and provisions of the report

At the conclusion of an investigation or determination by Children’s Guardian, or on a
recommendation by the Children’s Guardian to refer a reportable allegation, reportable conduct or a
reportable conviction back to the relevant entity, the Children’s Guardian must give the relevant entity
and the employee subject of the Children’s Guardian report, the recommendations for action to be
taken and necessary information relating to the recommendations.

Th head of the relevant entity may, and on request by the Children’s Guardian must, notify the
Children’s Guardian of any action taken or proposed as a result of the recommendations provided in
the recommendations.

Other measures about reportable conduct

The head of the relevant entity must ensure the entity has systems including a code of conduct,
policies and procedures for the following:

e Preventing and detecting reportable conduct by an employee of the entity

e Requiring an employee of the relevant entity to give a report, as soon as possible, in relation
to a reportable allegation or conviction considered to be a reportable conviction involving an
employee of the entity

e Enabling a person, other than an employee of the relevant entity, to give a report to the head
of the entity about a reportable allegation or conviction considered involving an employee of
the entity

¢ Handling or responding to a reportable allegation or conviction, considered to be a
reportable conviction involving an employee of the relevant entity, having regard to principles
of procedural fairness

e Receiving, handling and disclosing information relating to reportable allegations, convictions
considered to be reportable convictions and information relating to investigations and
determinations

e Identifying and dealing with matters relating to the prevention of reportable conduct by
employees of the relevant entity

Children’s Guardian may require further info about systems

The Children’s Guardian may, at any time by written notice, require the head of the entity to give the
Children’s Guardian, within the reasonable time stated in the notice, information about the entity’s
systems.

Reporting within the Office of the Children’s Guardian

If a finding of reportable conduct or determination has been made that a conviction is a reportable
conviction, the Children’s Guardian must provide, to the Working With Children Check Unit within the
Office of the Children’s Guardian, a report if the finding related to sexual misconduct, a sexual offense
or a serious physical assault.

If the Children’s Guardian is of the opinion that there is a real and appreciable risk to the safety of
children during the course of an investigation, the Children’s Guardian must refer information about
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the employee, the subject of an investigation, to the Working With Children Check Unit, for the
purpose of considering an interim bar.

Information Sharing

Section 57 of the Children’s Guardian Act 2019 states that the head of the entity who has received a
report of a reportable allegation must — unless satisfied that the disclosure is not in the public interest
- disclose the following information about the response to the report to the child who is the alleged
victim and their parent or carer:

e information about the progress of the information,
e information about the findings of the investigation,
e information about action taken in response to the findings.

Information disclosed under section 57 must be documented including any public interest reasons
why information is not disclosed. This documentation should be provided to the Children’s Guardian.

Expert assistance

The Children’s Guardian may engage the services of a person for the purpose of getting expert
assistance.

Other

In any matter where an employee is in doubt as to the requirements of confidentially, they should
seek the advice of the head of relevant entity without discussing the matter with others. In any case
where the serious concern involves actions or alleged neglect by the head of relevant entity an
employee must take the matter of concern directly to a person in a higher position.

An employee must not take detrimental action against the complainant or person who reported the
information. This includes any action that could reasonably be perceived to be detrimental action in
reprisal. To do so may be regarded as serious misconduct and may result in disciplinary action.

Consequences of failure to comply with this Policy

All employees are required to be aware of and comply with this policy. There may be consequences
for a breach thereof.

An alleged breach of this policy may require:
e Aninternal report to be made,
e Areferral to external authorities under relevant legislation, and/or
e Aninvestigation to be conducted.

If a breach of this policy is established this may result in disciplinary action being taken against any
employee.

In relation to an employee, such disciplinary action may result in termination of their employment or
engagement.
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Documentation and record keeping

The head of the entity is expected to keep adequate records that can demonstrate how their
organisation has responded to a reportable allegation or conviction against an employee.

Systems for keeping records concerning the handling of allegations against employees must be set
up. Records relating to the allegation should be kept on a file that is separate to the employee’s
personnel file.

Some information, in relation to the investigation, that may be pertinent to the care of the alleged
victim or management of the employee, could be copied to their respective files. For example, a
record of the critical incident and any ongoing action resulting from the investigation. All records
should be kept confidentially and securely, with access granted only to those persons in the entity
who have a need to know about that situation. Related files should be cross-linked to each other, for
the purposes of future management.

In addition, many records kept by an entity regarding such proceedings are subject to the provisions
of the Government Information (Public Access) Act 2009 (GIPA Act). These provisions apply to
Government agencies and agencies in the private sector, whether the entity is ordinarily subject to the
GIPA Act. However, correspondence from the Children’s Guardian about reportable allegations is
‘excluded information’ under section 6 of the GIPA Act. These records cannot be released to any
person under GIPA without first obtaining consent from the Children’s Guardian.
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Appendix 1: Defining Reportable Conduct
Sexual offence

A sexual offence is an offence of a sexual nature under a law of NSW, another state/territory, or the
Commonwealth committed against, with or in the presence of a child, such as:

e sexual touching of a child;
e achild grooming offence;
e production, dissemination or possession of child abuse material.

An alleged sexual offence does not have to be the subject of criminal investigation or charges for it to
be categorised as a reportable allegation of a sexual offence.

Sexual misconduct

The Children’s Guardian Act 2019 (the Act), defines sexual misconduct to mean any conduct with,
towards or in the presence of a child that is sexual in nature (but is not a sexual offence) and provides
the following (non-exhaustive) examples:

e descriptions of sexual acts without a legitimate reason to provide the descriptions;

e sexual comments, conversations or communications;

e comments to a child that express a desire to act in a sexual manner towards the child, or
another child.

Note - crossing professional boundaries comes within the scope of the scheme to the extent that the
alleged conduct meets the definition of sexual misconduct. That is, conduct with, towards or in the
presence of a child that is sexual in nature (but is not a sexual offence).

Assault

Technically, any form of unwarranted touching can, depending on the context in which it occurs,
constitute an assault.

However, the Act explicitly exempts from notification assaults that are, in all the circumstances, trivial
or negligible — as long as they are investigated under workplace procedures.

Generally, physical force that does not result in more than transient injury and which had no potential
to result in serious injury — with consideration to the context and circumstances in which the alleged
assault took place — would be considered ‘trivial or negligible’.

Under the Act, an assault can occur when a person intentionally or recklessly (that is. knows the
assault is possible but ignores the risk):

e applies physical force against a child without lawful justification or excuse - such as hitting,
striking, kicking, punching or dragging a child (actual physical force); or

e causes a child to apprehend the immediate and unlawful use of physical force against them-—
such as threatening to physically harm a child through words and/or gestures and regardless
of whether the person intends to apply any force (apprehension of physical force).

e Allegations of ‘serious physical assault’, if proven, must be reported to the Office of the
Children’s Guardian for the purpose of the Working With Children Check. Therefore, it is
important to obtain the information necessary to determine whether the alleged assault, if
proven, will constitute a serious physical assault
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A physical assault is not serious where:

e it only involves minor force; and
e it did not, and was not ever likely to, result in serious injury.

A physical assault is serious where:

e itresults in the child being injured, beyond a type of injury like a minor scratch, bruise or
graze; or

e it had the potential to result in a serious injury; or

e the injury suffered may be minor, but the assault is associated with aggravating circumstances
(in this regard, aggravating circumstances might include associated inhumane or demeaning
behaviour by the employee, for example kicking a child, pulling a child by grabbing the child
around the neck).

Ill-treatment

The Act defines ill treatment as conduct towards a child that is:

e unreasonable; and
e seriously inappropriate, improper, inhumane or cruel.

[ll-treatment can include a range of conduct such as making excessive or degrading demands of a
child; a pattern of hostile or degrading comments or behaviour towards a child; and using
inappropriate forms of behaviour management towards a child.

Neglect

The Act defines neglect to mean a significant failure — by a person with parental responsibility for the
child, or an authorised carer or an employee if the child is in the employee’s care — to provide
adequate and proper food, supervision, nursing, clothing, medical aid or lodging for the child that
causes or is likely to cause harm to the child.

Neglect can be an ongoing situation of repeated failure by a caregiver to meet a child’s physical or
psychological needs, or a single significant incident where a caregiver fails to fulfil a duty or
obligation, resulting in actual harm to a child or where there is the potential for significant harm to a
child. Examples of neglect include failing to protect a child from abuse and exposing a child to a
harmful environment.

Emotional or psychological harm

Behaviour that causes significant psychological or emotional harm is conduct that is intentional or
reckless (without reasonable excuse), obviously or very clearly unreasonable and which results in
significant emotional harm or trauma to a child.

For a reportable allegation involving psychological harm, the following elements must be present:

e an obviously, or very clearly, unreasonable or serious act or series of acts that the employee
knew or ought to have known was unacceptable, and

e evidence of psychological harm to the child that is more than transient, including displaying
patterns of ‘out of character behaviour’, regression in behaviour, distress, anxiety, physical
symptoms or self-harm, and

e an alleged causal link between the employee’s conduct and the significant emotional or
psychological harm to the child.
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Appendix 2: Decision Tree Mandatory reporting for students at risk of significant harm
https://reporter.childstory.nsw.gov.au/s/mrg

Decision Tree

Use this when you suspect or have concerns that a child/young person has been, or may be abused or
neglected due to any of the following examples below:

o Physical Abuse

You suspect a non-accidental injury to a child/young person that may have been caused by a
parent/carer or other adult household member.

You know of treatment of a child/young person by a parent/carer or other adult household
member that may have caused or is likely to cause an injury.

Child/young person was injured, or nearly injured, during a domestic violence incident involving
adults.

NOTE: If any of the above are true, but the person causing harm is a child living in the home,
the decision to report should be guided by whether the incident was due to neglect: supervision.
Please refer to that decision tree. If a child was injured by a non-household member, the issue
may be a police matter. Female genital mutilation is an injury likely to be caused by a non-
household member and should be reported to both the Child Protection Helpline and NSW
Police.

o Neglect

You suspect that a parent/carer is not adequately meeting child/young person needs.

A child/young person appears neglected.

A child/young/person is a danger to self or others and parents/carers are not supervising or
providing care. For example: not adequately meeting child/young person’s needs, such as:
supervision, shelter, medical care, hygiene/clothing, mental health care, schooling/education or
other basic needs.

NOTE: For concerns related to shelter, use this tree for a young person who is able to make an
informed decision around placement. Use ‘Relinquishing Care’ if young person is unable to
make an informed decision and for children whose parent/carer is refusing to provide shelter.

o Sexual Abuse

Sexual abuse is sexual activity or behaviour that is imposed, or is likely to be imposed, on a
child/young person by another person:

You learn about sexual abuse or have concerns about sexual contact involving a child/young
person.

A child/young person has medical findings suspicious for sexual abuse.

A child/young person'’s behaviour, including sexualised behaviour, makes you worry that he/she
may be a victim of sexual abuse.

You are concerned that a child/young person is at risk of sexual abuse.

You are concerned about a child/young person’s sexually abusive behaviour toward others.

o Psychological Harm

A child/young person appears to be experiencing psychological/emotional distress that is a
result of parent/carer behaviour such as domestic violence, carers mental health, carers
substance abuse

A child/young person is a danger to self or others as a consequence of parent/carer behaviour.
You are aware of parent/carer behaviours, including domestic violence that are likely to result
in significant psychological harm.

You are aware of an underage marriage or similar union that has occurred or is being planned.
An underage marriage is where one or both partners is under the age of 18. It is generally the
result of coercion by adults but is illegal in Australia even if the child/young person does consent
(apart from exceptional circumstances).

NOTE: When a child/young person exhibits emotional or psychological distress, including being
a danger to self or others, but the reporter lacks information on whether parent/carer behaviour
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had contributed to this behaviour, the Child/Young Person is a Danger to Self or Others, the
Neglect: Supervision or Neglect: Mental Health Care decision trees may be more appropriate.

o Child/Young Person is a Danger to Self and/or Others

e A child/young person is demonstrating suicidal or self-injurious behaviours

e A child/young person is a danger to self or others and the reporter does not know whether the
parent/carer behaviours contributed now or in the past. For example, parent/carer allows the
child/young person to consume/use or has provided the child/young person with alcohol or
drugs.

e NOTE: If you are aware that parent/carer actions or inactions contributed to this behaviour
consider the Psychological Harm decision tree or the Neglect: Supervision or Neglect: Mental
Health Care decision trees.

o Relinquishing Care

e Parent/carer states he/she will not or cannot continue to provide care for child under the age
of 16 or a young person over age 16 when he/she is currently unable to make an informed
decision (temporarily or permanently). If the young person is 16 years old or over and able to
make informed decisions, please refer to the ‘Physical Shelter’ tree.

e Child/young person is in voluntary care for longer than legislation allows.

e Exclude appropriate care arrangements with other parents, relatives or kin.

e NOTE: See Glossary for further information of Informal Care Arrangements.

o Carer Concern

¢ You have information that the child/young person is significantly affected by carer concerns.

e NOTE: If child/young person has already experienced abuse or neglect, use the relevant
abuse/neglect decision tree first. If a report to FACS is not indicated using those decision trees,
you may consider a Carer Concern decision tree.

o Unborn Child

e Use this when you are concerned for the welfare of an unborn child upon his/her birth.

e NOTE: Reports related to an unborn child are not mandatory. Whilst reports relating to an
unborn child are not mandatory, those with mandatory reporting responsibility should consider
the benefits for the parent/s and unborn child of making a report to:

Enable FACS and other Agencies to work collaboratively with the expectant parent/s to
mobilise services for the potential benefit of the mother and unborn child; or Enable FACS to
prepare appropriate statutory/protective intervention following the birth of the child.

If none of the above Decision Trees apply but you are concerned about a child/young person
who is in the care of the Director-General or under the parental responsibility of the Minister:

Advise the Child Protection Helpline. Examples include but are not limited to:

e Being pregnant

e Running away, missing or homeless

e Self harming or engaging in risk taking behaviour

e Being seriously injured or involved in a critical incident

e NOTE: It is the responsibility of the Director-General and the Minister to ensure that
children/young people in temporary or statutory care are safe, adequately supported and cared
for.

These descriptions will be displayed if Mandatory Reporting Guide (MRG) selects 'CARER CONCERN'.

Use this when you do not have information that a child/young person has been injured, neglected or
psychologically harmed, however you have concerns for the actions and behaviours of the
parent/carer due to the following examples:
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o Supervision
e A child/young person has been or is going to be alone.
e A parent/carer is persistently inattentive or leaving child/young person alone or in dangerous
company, resulting in or likely to result in significant adverse effects or harm.
e A child/young person is a danger to self or others and parent/carer is not providing adequate
supervision.

o Shelter/Environment
e A child/young person or family is homeless.
e A child/young person is living in a dangerous environment.
e A child/young person is refusing to stay in an available safe place.

o Food
e A child/young person is not receiving appropriate nutrition, or is underweight or morbidly
obese.

o Hygiene/Clothing
e A child/young person appears extremely dirty.
e A child/young person is wearing clothing that is not at all appropriate for conditions.
e A parent/carer is not attending to the child/young person’s need for personal hygiene.

o Medical Care
e A child/young person has an untreated/inappropriately treated medical condition.

o Mental Health Care
e A child/young person has an untreated/inappropriately treated mental health condition.
e Achild/young person is a danger to self or others and parent/carer is not providing intervention.

o Education - Not Enrolled / Habitual Absence
e A child/young person of compulsory school age is not enrolled.
e A child/young person of compulsory school age is habitually absent.

These descriptions will be displayed if MRG selects 'CARER CONCERN'.

Use this when you do not have information that a child/young person has been injured, neglected or
psychologically harmed, however you have concerns for the actions and behaviours of the
parent/carer due to the following examples:

o Substance Abuse
e Use this when a child/young person discloses significant substance use by a parent/carer.
e You observe a parent/carer to be significantly impaired by substance use.
e |nappropriate parent/carer substance use is reported to you by a third party.
e A child is born and there is evidence that the child was exposed to alcohol or drugs during
pregnancy.

o Mental Health
e A child/young person discloses significant parent/carer mental health concerns.
e You observe a parent/carer to be significantly impaired by mental health concerns.
e Parent/carer mental health concerns are reported to you by a third party.

o Domestic Violence

23



e You are aware of an incident of domestic violence (observed by you or reported to you) that
did not result in injury to a child/young person or psychological harm to a child/young person.

e You suspect domestic violence based on observations of extreme power/control dynamics (e.g.,
extreme isolation) or threats of harm to adults in household.

These descriptions will be displayed if MRG selects ‘SEXUAL ABUSE'.
Use this when:
o Child

e The reported victim or potential victim is under age 16.

o Young Person
e The reported victim or potential victim is age 16 or 17.

o Problematic Sexual Behaviour Toward Others

e You are concerned/worried that a child/young person may be sexually harming another child
or young person.
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Child Safe Policy and Procedure Acknowledgement

I (name) have read, understood and agree to comply

with the terms of this Child Safe Policy and Procedure.

Signed Date

References

The Children’s Guardian: https.//www.kidsguardian.nsw.gov.au
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